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OFFICE OF THE ATTORNEY GENERAL - STATE OF TEXAS
Joun CORNYN

November 13, 2002

Ms. Wendy Denson
Special Projects Unit
Williamson County

508 South Rock Street
Georgetown, Texas 78626

OR2002-6465
Dear Ms. Denson:

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 172063.

The Williamson County Sheriff’s Office (the “sheriff’s office™) received a request for any
and all information relating to the requestor and her children. You claim that the requested
information is excepted from disclosure under section 552.103 of the Government Code.
We have considered the exception you claim and reviewed the submitted information.

Section 552.103 provides as follows:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only if the litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

The sheriff’s office has the burden of providing relevant facts and documents to show that
the section 552.103(a) exception is applicable in a particular situation. The test for meeting
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this burden is a showing that (1) litigation is pending or reasonably anticipated, and (2) the
information at issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal
Found., 958 S.W.2d 479,481 (Tex. App.--Austin 1997, no pet.); Heard v. Houston Post Co.,
684 S.W.2d 210, 212 (Tex. App.--Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records
Decision No. 551 at 4 (1990). The sheriff’s office must meet both prongs of this test for
information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated”).
On the other hand, this office has determined that if an individual publicly threatens to bring
suit against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). Further,
the fact that a potential opposing party has hired an attorney who makes a request for
information does not establish that litigation is reasonably anticipated. Open Records
Decision No. 361 (1983). You have provided us with the letter from the requestor, who is
a lawyer, expressing her intent to sue the sheriff’s office. Therefore, the sheriff’s office has
met the first prong of the test.

We now examine whether the requested information is related to the anticipated litigation.
“Ordinarily, the words ‘related to’ mean ‘pertaining to,” ‘associated with’ or ‘connected
with.”” University of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d 479, 483 (Tex.
App.--Austin 1997, no pet.). The requestor’s letter to the sheriff’s office expressing her
intent to sue and requesting information focuses on two dates, March 6, 2002 and April 17,
2002. These dates correspond to incident report numbers, 1263194 and 324976 respectively.
It is clear from the requestor’s letter that these two incidents are related to the anticipated
litigation. We conclude that you may withhold the two specified reports and any
supplemental reports concerning the arrests occurring on the specified dates. However, it is
not clear from the face of the documents and you do not explain how the remainder of the
requested information relates to the anticipated litigation. Therefore, the remaining requested
information is not excepted under section 552.103.

We note however that some of the submitted information is confidential under
section 552.101 of the Government Code in conjunction with section 261.201 of the Family
Code. Section 552.101 excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Section 261.201(a) of the
Family Code provides as follows:
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(a) The following information is confidential, is not subject to public release
under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, and working papers used or developed in
an investigation under this chapter or in providing services as a result
of an investigation.

Because certain of the requested documents relate to investigations of abuse or neglect, those
documents are within the scope of section 261.201 of the Family Code. Accordingly, the
sheriff’s office must withhold incident report numbers 313474, 317632, 317789, 319916,
and 322311 from disclosure under section 552.101 of the Government Code as information
made confidential by law.! Furthermore, because section 261.201(a) protects all “files,
reports, communications, and working papers” related to an investigation of child abuse, the
sheriff’s office must not release front page offense report information in cases of alleged
child abuse.

We also note that portions of the submitted documents contain information that is
confidential. Driver’s license, license plate, and vehicle identification numbers are excepted
from disclosure under section 552.130 of the Government Code. Section 552.130 provides
in relevant part:

(a) Information is excepted from the requirement of Séction 552.021 if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued by
an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of this
state[.]

However, section 552.130 is designed to protect the individual to whom the information
relates. Under section 552.023, a person or a person’s authorized representative has a special
right of access, beyond the right of the general public, to information held by a governmental

! We note, however, that if the Texas Department of Protective and Reguléltory Services has created
a file on this alleged abuse or neglect, the child’s parent(s) may have the statutory right to review that file.
See Fam. Code § 261.201(g).
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body that relates to the person and that is protected from public disclosure by laws intended
to protect that person’s privacy interests. Gov’t Code § 552.023(a). Here, all confidential
information relates to the requestor. The requestor has a special right of access to
confidential information relating to her. You must release the information to the requestor.

Finally, we note that the submitted materials include fingerprint information that is subject
to sections 559.001, 559.002, and 559.003 of the Government Code. They provide as
follows:

Sec. 559.001. DEFINITIONS. In this chapter:

(1) “Biometric identifier” means a retina or iris scan, fingerprint,
voiceprint, or record of hand or face geometry.

(2) “Governmental body” has the meaning assigned by
Section 552.003 {of the Government Code], except that the term
includes each entity within or created by the judicial branch of state
government.

Sec. 559.002. DISCLOSURE OF BIOMETRIC IDENTIFIER. A
governmental body that possesses a biometric identifier of an individual:

(1) may not sell, lease, or otherwise disclose the biometric identifier
to another person unless:

(A) the individual consents to the disclosure;

(B) the disclosure is required or permitted by a federal statute
or by a state statute other than Chapter 552 [of the
Government Code]; or

(C) the disclosure is made by or to a law enforcement agency
for a law enforcement purpose; and

(2) shall store, transmit, and protect from disclosure the biometric
identifier using reasonable care and in a manner that is the same as or
more protective than the manner in which the governmental body
stores, transmits, and protects its other confidential information.

Sec. 559.003. APPLICATION OF CHAPTER 552. A biometric identifier
in the possession of a governmental body is exempt from disclosure under
Chapter 552.
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Section 552.101 of the Government Code in conjunction with section 559.003 would
ordinarily make this type of information confidential. However, as discussed above, the
requestor has a special right of access under section 552.023 to private information relating
to her. Therefore, you must release the requestor’s fingerprint information to her.

In summary, you may withhold incident report numbers 1263194 and 324976 and related
material under section 552.103 of the Government Code. You must withhold incident report
numbers 313474, 317632, 317789, 319916, and 322311 under section 552.101 of the
Government Code in conjunction with section 261.021 of the Family Code. You must
release the remainder of the requested information to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to
the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
. information, the governmental body is responsible for taking the next step. Based on
the statute, the attorney general expects that, within 10 calendar days of this ruling,
the governmental body will do one of the following three things: 1) release the public
records; 2) notify the requestor of the exact day, time, and place that copies of the records
will be provided or that the records can be inspected; or 3) notify the requestor of the
governmental body’s intent to challenge this letter ruling in court. If the governmental body
fails to do one of these three things within 10 calendar days of this ruling, then the requestor
should report that failure to the attorney general’s Open Government Hotline, toll free,
at 877/673-6839. The requestor may also file a complaint with the district or county
attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge
this ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
§ 552.325. Although there is no statutory deadline for contacting us, the attorney general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincergly,
sz%é. Q?ﬂ/w/
Jennifer E. Berry

Assistant Attorney General
Open Records Division

JEB/sdk

Ref: ID# 172063

Enc: Submitted documents

c: Ms. Carolyn Barnes
112 East Main Avenue

Round Rock, Texas 78664
(w/o enclosures)






